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D€ar Sir, Madam,

On 17 Jrme 2015, your authoritics prc-notified to the CoDDissioD a measure to support the
cotrsEucdon of a new coal-fired power planr irl Croalia. You s€nt fifther informalioD otr the
case on 9 and l5 July 2015, ard 5 alrd 28 Augun 2015. On 29 September 2015. the
Commission services seot you a letter laying out their preliminary assessment of the pre-

notihed measure. You sent further infomation on the case on 28 October 2015, 25 November
2015, l8 January 2016. and I March 2016.

The measure includes a tender by the 1009,0 state owned utility Hrvatska Elektroprivreda d.d.

GIEP) for a sponsor to etrter into a specisl pupose vehicle (SPv). The sponsor will provide

50% of the required equity (ad take a 50% share) ia the SPV. HEP will take lhe other 50%

shar€ alld contibute rhe other 50% required equity. The SPV will design and consmlct a

515 MW coal-fired power statioD al the Plomin sire (Plomin C) and maintain and operate the

plant for 20 years. The SPV will 8lso rais€ the debt financing required to undertake the

projeot. Through s 20 year power puch&se agreement (PPA) HEP will acquire 100% drawing
rights over the plant (meaning HEP chooses whetr the plant rutrs and the sPV camot
independently choos€ to run the plalt). tn returo" tbe SPV will be paid an availability credil

GfrR/Mw) by HEP suffcient to covcr all financing and debt service costs related to the
construction of the plant. For any hou$ in which IIEP instlucts the plant to run aod generate

elecr city, the SPV will receive an eDcrgy Payment (EUR-/MWh) which covers thc vadable

costs associated with runDing the plaot.

The original proposal includcd, effectively, a State gull8ntce. In October 2015 this was

rernoved aod instead the parties proposed a change in control clause which would require

HEP to buy 100% of Marub€ri's shares in the SPv 6t a prc-ageed pdce if at any poid HEP

ceases to b€ majority state-owned.

on 18 July 2012 HEP published the terder notice in the Official Joumal. On 2 September

2014 Marubeni Corporation was select.d as the prefened apPlicant to be the project sponsor.

Your authorities submit that the measue does not constitute Slate aid because HEP, although

publicly owned, is acti.og independently fiom the Government, and b€caus€ IIEP aDd



Marubeni CorpoEtion are acting as markct investors so therc is no advantage lo €ither party

ia the deal. Your suthorities funher stale that even if the meas.rrle coEstiluted State aid, it
would b€ compatiblc with the Cuidelincs on Statc aid for environmenlsl protection and
cnergy 201 4-2020 (EEAG).

Oa rhe basis of rhe infomation available, the Dircctoratc General for Competition has corne

to lhe following EIgli4illly_qsles$q$l.

Exbtcnc. oJ did

Despile lhc cbanges lo thc project which Emov.d the Shte glarantee, th€ Commission
services srill have several indicatioDs that the Feseot seasrue might constitute Statc aid
wirhin the meaning of Article 107(1) ofthe Treaty on the Functioning ofthe Eulopeall Union
(TFEU).

ln terms of inputability, HEPS sup€rvisory board reprcseirs the interests of the Croatian
Governnretf as shErehold$. Six ofthe sevcr members ofthe supewisory bosrd arc appointed
by the govclralctrt Thc supervisory board thcn aEoiots a maoagcment board to msnage
HEP'S day to day busincss. You have explained thal it u,as tle managemenr boand, not the
supervisory board, tllal took the decisiotr to invest in Plomin C, ad ttlat under Croatian
company law the management board has iesponsibility to act in the best interests of the
company, and that this demoDstrates that the Govemment wEs not involved in HEP's decision
to i[vcst in Plomin C.

However, although you have providcd minutes that show that the marugement board agreed
to the tiEiEg snd c,ortetrl of tbe fqde! docuBents fo! the Plomin C project, no documents
hav€ b€etr providcd Olar show the basis on which a decision to invest irr the project was taken,
nor which individuals or which board took the invesFnent decisio{.

In September 2012 the then Croatian Primc Ministei was quoted in the press saying that the
project was iEpono for Croatia, including because it would rrduce the need to rely on
'wastcful' electricity importsr. The Croatia, Govemmelt also r.cognised the Plomin C project
as a 'strstegic investmeDt project' under the Act oo the Sfategic Investrnent Projects of the
Republic of Cmatfu (the SIP Act) on l5 May 2014, and initia.lly offered a State guarantee to
suppon thc Eoject. This points to a degrec ofcovemment influerce on thc decision Elaled lo
lhis ploject.

Finally, the potcntially low or n€gative ratc ofrtums to HEP associsted with the project (see
below) also raise doubts as to whether the pmject is aclually iII HEP'S intelest to pu$ue, and
drerefore whether its board would be considercd to be acting in the best intetests of the
coopdny in choosing to makc th€ invesunent.

Takcn togcther these indicators demonstrate that HEP'S decisioo to iovest in Plomin C was
urlikely 10 have bcen taken independedry from Covemfienl.

On the question of advantage and the market economy investor plinciplc (MEIP), you have
argucd that HEP cxp€cts to achieve a reasonablc rate of retum on its invcstmeut in Plomin C,
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and that although this mte of retr.rm is expectcd to be lower thrn Mambqi Corpoation's this
is justiiiable because Marubeni Corporatioo takes otl some risks that HEP does not bear, since
it Inlst d6ign ard build thc plant, aod must raise the debt financing for the projecl You have
also argued that it is 'normal tinancial logic for incumbent players to target lower rchrns for
single investrnent prcjccts in rheir geography, becaus€ they catl optimise their geographic
asset bas€ and because they know the market, whilst new playe$ who don't know the marke!
and have oDly a single pmjecl to implement (like Marubed) will price the dsk of entering a

ncw market with tro existing assets to leverage higher, and include such risk in their cost of
cquity'. Finally, you have argued that'when the Plomin C transaction is analysed as psrt of
HEP'S overall business, the dowDsid€ risk are mitigated by savings made from rctiring less
efficient plants'. You have not quantified thcse potcDtial advaota8es to HEP, but have stated
as a poioi of compariso[ that IIEP'S averagc retum on equity for 2010-2014 has been 5.1%.

However, the business plans submitted as part ofthe draft notificatiod show that HEP expects
to make a pre-tax internal rate ofretum of b€tween minus 3.6010 atld 12% depcnding on future
coal, carbon and clcctricity prices. Marubeoi Corporation will eam a prc-tax intemal rate of
rctum on its equity investrnent of 12.5% regardless of these future uqEcnain prices. To
support an argument that HEP is a.ting as I markct ccotromy opcEior, there would need to b€
stsong arguments to justifo the lowcr rate of rcturn to HEP, panicularly sirce HEP faces the
risk of ma.keting the clcctricity ftom the plant and there is ircvitably high uncertainty about
fufllIe commodity priccs looking 25 years ahead.

Overall, the rale of rEtum sc€narios prescotcd in thc draft notificalion $uggest that the deal is
sigdfica[tly more attractive for Marubed Colporation than for HEP. You have suggested that
of the rate of retum sce[srios Fesented, the (by far most optimistic) 12% rale of retum
scelario is the most likely. However, this is based on ar8uments that the Intemational E[ergy
Agercy (IEA)'S estimates of futue coal and carbou priccs are a less reliable benchmalk than
estirnates by HEP which takc today's coal 8trd corbon prices aod iallate rhem by 2.4% a year.
lfthe IEA'S estimales for coal and carbon pdces arc us€d, the Eoject is loss-making for mP,

Th€ fsct that Maruberd b€Ilefits tom a potedially much higher rate of retum than HEP,
combined with lower risks, indicates the gnssible cxistence of an advantage confe[ed directly
on thc SPV though thc PPA, and indirectly on Mnrubeni Corporalion.

As concluded in related oas€-practice' thc electricity gencelion markei in which HEP and
Marubcni Corporation arc active is op€D to compctition thrcWhout Eumpe. Ary advsntaSe
from State resouEes to ey undertakitrg in that scctor has thc potedial to affcct intra-Union
trade and to distort competition.

The Commission services therefore consider th8t, based on the available information, the
Plomin C pmject is likely to constitute Stste aid within the meaning ofthe TFEU.
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Conpotibilily

The measurc allegedly targets a petceived SeneralioD odequacy issue. Section .1.9 of th€

GuideliDes on Slate aid for cnvitoDoental protection and energy 2014-2020 (EEAG) sets out
specific conditions for aid for generation adequacy measutes'.

As explained in our letter of September 2015, the Commission services have doubts that the

mcasure witl sarisfy all ofthc relevanl ass€ssmenl criteria.

Necessily

h terms of nec€ssity, there is I significant proportion of ageing capacity in thc region, and

100% private projects ftom trew mffket etrtraDts do not seem to be tbrthcoming. However,
HEP is also invcsting ir a 450MW gas plant elsewhere in Ctoatia (al Osijek).

To justify Statc aid for generatiou adequacy, the EEAG (loiat 222) require the nature of a
generation adequacy problem to be clearly identified and quantified. The dran rctification
do€s not indicate the level of reliobility sought by Croatia, rlor has a detailed genemtion

adequacy a&s€ssme[t idefliryiflg all aoticipared shonfall been povided. HeDce the necessity
ofthc mcasue has not becn demonstratcd.

Apprcpriatene ss of I he aid

Based oD thc available infomarioo, thc Cohmission services doubt that the envisaged
measure is the most appropdate instruoent to ensurE getreEtion adcquacy itr the medium lo
loDg term.

Rathcr than identi$ing a capacity need atld thctr establishing a Focess for the ideDtification
of the required cap&city tiar c€n besr meet this !ced, as rcquircd by EEAG point 225, the
measurc selectively suppons ordy HEP and its stratcgic partsler in a contract to build ald
op€rate a coal-fird plant at a spe.ific site.

Your authorities have provided $gurtrc s to explain that cosl is prefcrred foi security of
supply rcasons because of ihe dcpadence of Croatia oo RNsian pipeline gas. However, it has

not b€etr dcoonstlatcd convincingly that the choser mcasurc - a coal plant at orc paiicular
sit€ - is thc most eppropriate mcasure to ensure s€cudty of electsicity supply in Crgatia- In
psrticular, it bas not been shown that other companies than lhe iDcumbent could not have built
and openred thc plant or tlat odler projec8 8t different siles or differeot technologies
including dcmand rcsponse would not have be€n suitable and eligible for the same support to
offer all or some ofthe rcquired capacity. The progress ofthe Osijek CCGT project suggests
there are sltematives to ad&ess a fi;ture security of supply p.oblern in Croatia or the South
East Europc legion.

The Commission scrvices also Dote that tbe rotified measurc is not operl to existing
gelqatioD as requird by point 226 EEAG. Thc Commission services have conccms that the
prcseDt measEe could be ineffeclive because it risks accelerating the closure of existing
plants which are nol firuncially supponed in the same way as the neu planl, sirce it will be
morc cffrcicnt thar existing plants, and these existiag plants would thcreforc run less often
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oncc Plomin C was built. The potentisl iocr€ase in genention capacity by means of the
pEsent measure may thcrcforE bc quickly offsct by thc exit of other generation capacity
which as a rcsult may bccoEc lcss profitable.

You authorities identi! as the main oarket failure the l8ck of liquidity in the Croatiar power
market which meaos investors do not feel the market is invcstible without the kind of
guarantee provid€d by the l00o/" PPA offered by HEP. Although the measue includes a
commitmcnt for 50plo of the ouFut of Plomin C to be sold on the oew Crcatiatr pou/€.
exchange (once it is established) the measur€ does not directly se€m to target the identified
markct failure. A wider and more competitivc procrss for supporting new capacity would
have the potential to identiry new darket edtrants and do morc to develop investor coDfidqrce
in thc Croatisn rnrrkcL

Thes€ concems cast doubt on dle efcctiv€ness oflhe meesure, which seems unlikely to solve
Crostia's s€curity of electricity supply pmblems in a systemic and sustainable way. In fact
thqre may soon be a need for additional tenders or other Itrclsurcs to cosure contifluous
generation adequacy.

Ptopo ionalily

The payments duc to Marub€ni were established on the basis of a tender. However,
propo.tionality cannot be assurBed becaus€ the scope ofeligible projects was limited to a coal
plant at a specific sitc, and iovolving a specific clntract stlucture with IIEP, alrd therefore
may have excluded better-value alternatives.

Al'oidonce of negarive efects on competition aad tade

Thc Cornd$sioB s€rvic€s are concemed thal the imprcb on competition aud tradc would be
highly problematig given the project will require the SPV to sell the energy gcneratcd by
Plomin C only to HEP, strengtlening thc incumberfs alrcsdy dominant position in the markct
ofEP alr€8dy gorcrates almost 100% ofclectricity gencratcd h Crcatia), aod the !,otential for
a tender for new capacity to r€duce incentives for futul€ independeot matk€t entry i! Croati&
Givcn that Maruberd is an established itrvestfi in the European energy market morc broadly,
(he aid in rhis cale could attract itrvestrneot to ihe Croatia[ market that might otherwise have
beet! made by Marubeni into oth6 Member Statcs.

According to the draft notification, Iimiting the iender to coal-fircd power plants may be
justified because of the D€€d to limit exposure to Russialt pipeline g,as imports. However, no
dctailed information was provided in the draff nolification to quantify the reliability concerns
abouf Russiao pipcliae gas. Moteover, ncw gas infrastuctwe is likcly to diversiry gas supply
in the firNre, n8m€ly a new LNG tcrmin l is envisaged otr the Crcatian island of Krk which
may provide another solnc€ of natuial gas. The Commissioo s€wices have doubts that the
exclusion of all othcr gercration techrclogies thsn coal (e.g. gas, biomass, refi[bished hydrc
po\ rrr etc.) and of other gcncr'ation adrquary measues relating for example to demand
response, storage and intcrcoDnection caD bcjustifird.

AccordiDg to the draft notification, Plomin C is a suitable site for a new coa!fired plant
because there is existing infrastructue st lhe site that can be recycled and b€cause the site is
on a coast providiog excellent acc€ss for coal imports. llowever, a wider competitive process
to s€lect a project may hsve rcsulted in thc idcotification of alte.ostive sites.



Coichaion

Bascd on the above considcmtions, the Commission services considq thal the messurc is

likely to constitute State aid within thc mesning of the 'I-FEU and have doubts that the

mcasurE iD its cunent form is compatible with the intcmal marlet.

Should your authorities decide to pursuc the pres€Dt toeasue, the Conulission services may

decide to examine the above mentioned issues in morc detail aad give interested third parties

the opportu[ity to prcvide observations in the context ofa formal investigation procedure.

This position is trot a d,efinitive position of the Commission, but only I preliminary view of
the services ofDG Cornpetition, based on the information available at this stage.

C6line GAIIER

Contsct pergons:
Matt Wieckowski (Matt.\l icckor\ski,Aec.europa.eu) telcphorci +32-2-29 53763
Annarnaria Matthi (Anrumaria.MsrchitZec.eurooa.eu) t.lcphonc: +32-2-29 598E9


